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Thesis Exclusion of Criminal Responsibility Under Section 74 of the Penal Code
Researcher Ms. Pimsurang Chanintaraleela
Field of Study Criminal Law and Criminal Justice

Advisor Prof. Dr. Kanaphon Chanhom

Abstract

This Individual Study focuses on the sanctions of Section 74 of the Penal Code,
which grants an exemption from criminal responsibility for children over 12 but not
over 15 years of age, even though they have reached the minimum age of criminal
responsibility (MACR) of 12. Admonishing, imposing a care obligation on the child's
parent or guardian, or sending the child to a facility for training and instruction are the
only three primary safety measures that apply to children in this age range. However,
when considering the juvenile justice system in accordance with the Juvenile and
Family Court and Juvenile and Family Case Procedure, Act B.E. 2553, only children
who have committed serious offenses or who are otherwise difficult to rehabilitate
under the system’s diversion programs will be subject to the sanctions under Section
74 of the Penal Code. This raises the serious concern that the current sanctions are
unlikely to provide adequate protection for public safety.

Scientific and developmental psychology theories contend that adolescents in
the middle of puberty over the age of 12 may be just as culpable for an offense as
adults. The Convention on the Rights of the Child and the Beijing Rules both imply
that it is acceptable to punish children who have reached the MACR for serious
offenses when it is more important to ensure public safety. Punishment of children
who have attained the MACR is also permitted under the criminal laws of Canada,
France, and Vietnam. These findings point to the need for Section 74 of the Penal
Code to be revised, both to increase the severity of its safety measures and to give
the court discretionary authority to punish children between the ages of 12 and 15 for

serious offenses.
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16 Karen M. Hess, Christine M. H. Orthmann, and John Paul Wright, Juvenile Justice, 6th
ed. (Belmont CA: Wadsworth Cengage Learning, 2013), p. 69-70.
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18 Karen M. Hess, et al., Juvenile Justice, p. 70.
¥ Ibid., p. 80-81.
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» Elly Farmer, “The age of criminal responsibility: Developmental science and human

rights perspectives,” Journal of Children’s Services, 2011, 6 (2): 86-95.

% Beatriz Luna, “The Relevance of Immaturities in the Juvenile Brain to Culpability and
Rehabilitation,” Hastings Law J, 2012 Aug, 63 (6):1469-1486.
#" Ibid.
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* §aaten YAtuY, 1y IneLasiuaInel, wih 225-226.

*® Thom Brooks, Punishment, (Oxon : Routledge, 2012), p. 16.
> Ibid.

* Ibid., p. 35.

* Ibid., p. 36.
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1\ Spaneniy, v 228.

2 \Spafeniy, Bt 228-229.
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1) WWIANBIUIBANNLATIIU (Justice model)
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4 Thom Brooks, Punishment, p. 51.

“ 30387 YAtW, 21¥yIneuwasTieInegn, i 229.

% James Dignan, Juvenile Justice Systems: A Comparative Analysis [Online]. Available
from: https://www.oijj.org/sites/default/files/documentos/documental 1263 en.pdf [22
December 2022]
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4.1 UsznALauifan

Uszinanawianiniseannguaneiiefuiinuaziensuiingsyiauiiauiegeeniuiy
Tuwel a.6. 1908 (w.a. 2451) Fednsusenialdnsesusyainisnseyifinvesenigy
(Juvenile delinquents Act) sioatud a.A. 1984 (w.a. 2527) ladinsusznaldnwsz sy ald
dnszvhanuiiaiiduiinuazionnvu (Young Offenders Act) unu wagiiled a.a. 2003 ALHH
nsUsznaldnszardygRnsyuiunsefsssuvogidmiuinnuazienvy (The Youth

Criminal Justice Act) Fulungranedlddsdusesuauiedagiu

punguaneduneud a.a. 1984 Useinauawineniuanusuianisegy i bikiinens
° 1 = v U a [y ¢ 1 < & 1 = = v 1
AN 7 U LL@%I%UVIﬂuu‘lE@’mﬁﬁJwaﬂﬂa‘ViiJ'WEJF’]B@J&JE)U@@'J’J’] bANBIYFILLEA 709149 EJ\‘ilZLI

= ) 1 a = I o a 14 .. P 1
fanuts ldonuenuezgniia dslinsevianuRaeyila (doli incapax) Msaglvanlugig
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angfisufinnengy lavdezdewindrsundudugrudinanlaefigadliiui wndiladinig

nszvivasnuluanuiinegeiaunss dlgiesnaursoinisvintu’
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Y o a = o

nsenlud A.A. 1984 Young Offenders Act latiisinausiangdusniynnadsiininusuiie

]

nee1aney 7 U il 12 U shewanaineny 12 Tilugisivndudigyasiaiu aauie

LR v Gorrie (1918) 83 JP 136.
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AMURRRIR DR U

U290y Ysznranguuneenguauin 11051 13 Aladygidundanlian “veanaszgn
ﬁwm1977'717@271/57@71/07m5314"777757/7?@@@47@053W°7n75*z/msﬁﬁa75;1@75707'7 12 U lsilg” du
yamaegsaud 12 T uwidilids 18 T sungansuauiadainduieeu (Young person)
FaannsaFuiavsongld uinnsnIsseng g  fesfinnsansnu The Youth Criminal

Justice Act a.A. 2003

The Youth Criminal Justice Act @ sfinadsduldsausTuil 1 wwiew a.a. 2003 1Py
ﬂg%mﬂﬂﬁlﬁﬂ@@ﬂu’mﬁlﬂ@%ﬁﬁLﬁﬂ“ﬁ,uiuﬂizUQUﬂﬁqaﬁﬁm NDIYIFINT ULV UAY
NONUENBU T,msJLawwﬂzymmiﬁwmgmuﬁﬁmmﬂu%umaLLagmif\i’wqﬂuﬂ%ﬁ’ummﬁm
fioussldinn@afuanusndu Jymnsadneildduenamientu Jymnsvaeusiy

LwvungnUasefnnnsAuaNiInduAngdnudsliiusednsam wasdemnisenilads

avsvesfidemedadaliunnuinfians®

novungatuilla AnueninsnIsuasan mUIAUAI S ULe1IYUT nsEviAuR ALY
Na1NNaNY NIWININITUNUNIIANLTUARDIYT (Extrajudicial Measures) Inwe1nsule1I9U

(Youth Sentences) 1msN1sAIVANMILAZIAUGIE (Custody and Supervision) uazgaving

2 parliament of Canada, Chapter 7 - Amending the Young Offenders Act [Online], 1997.

Available from: https://www.ourcommons.ca/content/archives/committee/352

/jula/reports/13 _1997-04/chap7-e.html [15 March 2023]

? Lisa Micucci, “Responsibility and the Young Person,” Canadian Journal of Law &
Jurisprudence, 11,2 (July 1998): 277-309.

¢ Department of Justice Canada, The Youth Criminal Justice Act Summary and

Background [Online], 2013, p. 1. Available from: https://www.justice.gc.ca/eng/cj-jp/yj-ji/tools-
outils/back-hist.html [15 March 2023]
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Aonsininwdwiudlngunldlunsdainuiindreuss (Adult Sentences) lngazaSuredu
afuRInalUl

Ly I

WININITUNUNNSANTUARDIYT (Extrajudicial Measures) Unyaifegluanngi 4 s

I

1719191 12 1Wunnsnisilgauunfaanannnszuiuiasanludumasatusiisiansessnis

Fayjslgiuenvunnsgyianuindeusslaiunn yilanaue’

- Msvaesmlilaglimiiunsla 9
- mssnieuegeldilumanisianesingia (Warnings)

o oA | I ° . . = I o A a
- MsdnAsueg1uduniin1slnem1$a (Police cautions) @e9naeenilunilsdenss

SundlgBUNSeuTUITALISNRounan tfisanle

£
= =

- nMsdsirlunaulasansfugusuvsendsunsz v lilinssinnnuind ug

10861599 (Referral)
o A 1Y) . = & o & = a

- NM9Rntiaulaedsnis (Crown cautions) F93zoantdunivdedse1ivunasin

G
11900 939

- msldanndsiuununisaiiuafengylnedens (Extrajudicial sanctions) Fadu

S A o a ° v oA 1 v M Y v v a

wmsnsTunninian axiunlddelelienalduinsnisdu q e wazienvusssseusuiin
wazdugensuannisAufInamie dnvarvesnasnisazidunsivuateulaliienivy

UURmu (neluveuwaiidunisasganivun) mnwnsuiunseliujifaudenisiens

Hosndsaranaly

Inwdmiulenavu (Youth Sentences)
The Youth Criminal Justice Act lafualnwdmsuienivuiinsgyihanuinlidunis
UsraunsaindAananindsduienanuaglasunsuiluiunauasnsanduaugdanuled o

azdunisundesdenuluszeze1n® lnendnlunsldinednsuienvsu Astnwiuazdeolildl

anmdsduminlunintneiflngazlasuluanuiadeddu IndiAssiuleivuingeii

> |bid., p. 4.
® Ibid., p. 10.
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Inwdmsuensudeeadenlddidulaivaisysensniniuiianediany dnalneild
Juniseuauiuazineiilunisaivaud Jemaauisadenldogrmianionatsogenle

a1 ludun1stawdetu anuuns 42 (2) (a)-s)

Inwilidunismauaus Toun

- msUaeedalulaglufifoula (Absolute discharee) Tunsdifi ludasauselomd

ans1saesazilulsgloviaansiaenyuiy

msvUaseslulaeiifouly (Conditional discharge)

n3INanAnFiew (Reprimand) Jadunisdiaeunsasinfioulaedininw

AsUsulaliAY 1,000 A9aanskALIeN

Y o ! I ! Y
nslidrsyAndemeseridenie (Damages)

nshirunswdduungidene (Restitution of property)

ASII9IUUINSaNs158dE (Community service)

nsnuUsENg A (Probation) Wuwalaiiu 2 U

- nsinlasesnsaduayuwagiiugkaeg19.du93a (Intensive support and
supervision program) Imwﬁwﬁ”waﬁﬁummuﬂwwqﬁ LLGiLgaWLﬁmﬂﬁﬁﬁU@JLLaLLaz
atfuayuenwliudsunginssuedidlnddanin®

- m31ﬁL%ﬂiauIﬂiaﬂ1i%QIﬂ¢Taqagjﬂizﬁi”l (Non-residential programs) aaiiaula
uazsveznanfimanivun iunangean 240 4alus anelunanlsiiiu 6 e

- NsTeNITAlnEAIUANAILATAIAUR LA (Deferred custody and supervision

order) 1unaliiiu 6 wou Inwiidumsinuadeulaliienwuliun wind Hunsely

LY ~ o

U UAnuenagndslumvaumuaziiuauansly’® sl anuianagivualnuilladedlyly

" Ibid., p. 10.
® Ibid., p. 12.
? Ibid.
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ANUEATleYUna liavTeneewnelilAndun e aviawnyauy (caused or attempted
to cause serious bodily harm)

- msnmuaeulvdulaneaiuaL Al

o Ly A 1| v Y £ a L4 J =
dmsulnwilidunisauaudatnediu manginisaiveanisimualnwuisusasly
wvul R udeUUAlaeliimn duaunls vislimgauaisusen1sdu Wewnvuw Janunsen

YBUYIIYY U305UN159aAT09%0 AradigIuIaNTaNNUNIL kanealurlddeAulnusy

o

sty ginsldtsdulng wiluwdeunvading wiemuualnylnidulneinliduniseiua

fusensaufle el muanesn 59 (1) (7)

1 A & Y 1% 1
dulnwiilunisaauaus loun

- MsAIUANmILagiAugua (Custody and Supervision) #4Us¥naUAIENITAIUAY
andusveriiamils waznisidugualugusudnssesiiamids Wunawii o du 59y

'
a Y

seozawiauakiiiu 2 U dusuanuniavill vse 3 U Tunsainanuiatuduninuiamniy

wa a

Usziangruneaigisedupnuieiifiszindneiinnaaentinnunsesvlygfnesnlay

o

[

5012 Tngnseauaudiiuenansgydiasedu (continuously) ndeutuiiugag 9 Tl
Anstartu (intermittent) Alé!! sncfuaruAaditmuslfdunnamesdelud

(1) ANWAing UNENELEEBY (Attempt to commit murder) yhlsiEAufsun
AI1UANY (Manslaughter) n3an15a9agiian1analaedivinanssd (Aggravated sexual
assault) enad slildnisauaudnazifugualdidunaigaan 3 0 Tnsavdesdslild
umsnsludwidunsauauddadetuneu uddddnsmivgualuguriluszozinand
\wiie '

(2) Awiagrusifdulaglasnseslineu (First degree murder) madsloild
nmsmvaniaziiugualidunaiggn 10 U Uszneudeniseunudifadenuliiu 6

U umdsldnmsmiiugualugususislunainvge

% The Youth Criminal Justice Act 2003, paragraph 42(2)(n).

1 provincial Court of Newfoundland and Labrador, Youth Court FAQ [Online]. Available
from: https://court.nl.ca/provincial/courts/youth_fag.html#5 [16 March 2023]

2 The Youth Criminal Justice Act 2003, paragraph 42(2)(0).
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(3) anuinguzngdulaglilalninseslineu (Second degree murder) A1a
delsildnismunuduazmiugualmdunagean 7 U Usznaudeniseunuiifnseiull

A 4 U uadddmsmiugualugususislunaimae

[
Y o w

iatl Wemaddlvldlnuauauduasiiugualiuds neunimnuasseziaidmsu

N13AIVANAIILAUARNAY 6188N15898nT0evakAETUABUAIT TR INEITUNIAE LN TV
a < P 1aa & Y v v 1 A o 1Y

AnuRaduwmsliaufundinvielasudunsgaianeuiazasuimvuaiaisulng mas1a

daliensuliugnauauddalulisuasuimuaiansulne @nsy 104 (1))

- MImuAumlarituguatatun1suiluiluy (ntensive rehabilitative custody

and supervision order) {WulnwiaslagdugsuinssriinnuRadewsaudlasinisaun

o Gl

duaeiiuguadariunsudloiuyluuias Sguiefuuau
Tnwfananaziunlddeduiameiu (1) mnaaiinnsldammguisedidous
(Serious violent offence) Sulsi sgfau wenemsigdu ldudsunmume dsazidn
manalpefinganssd™® wie (2) auiafenvursliAavioneeuneliiindunseanita
ufBudaisendlnehgndmsudlmgifuntt 2 9 uly weelivseTiienwunsgyianuin
wudliising 2 ads uenanifedesusnginensudinseiauiadaufauniniede
%#39301a (a mental or psychological disorder) #39iAUEUNIUNIOI5HA (an emotional
disturbance) uagiinshunuthasnuianzyaraudinieinazananudeaiionvuas

nsEyAURag e

InwdmsuguliinasdunismuaudiviolinuauiideniinaldUsiunussoziia

= =

Peanmun lidunaluuiionsuasiionefeiodivg (ns 42 (17) usdmsulneidunis

9

AIVANAT MNTUEAIRaNYNIEsENIesUlny wivulienyasu 20 VUuld envgndedialy

Sulnwdawinimanudmiuglng'

" The Youth Criminal Justice Act 2003, paragraph 42(2)(q).

" The Youth Criminal Justice Act 2003, paragraph 2(1) “Serious violent offence”.
' The Youth Criminal Justice Act 2003, paragraphs 42(2)(r) and 42(7)a).

' The Youth Criminal Justice Act 2003, paragraphs 89 and 93.
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nsihnedmsuglngjanldlunsalanuiaiieunss (Adult Sentences)

lunsalifiieyuengdawe 14 Y3uld nsgvihenuiadediserenedinndmsuglugiiu
11 2 Yuld duniserademesemaliadinwensuiuielnvdmiugingunuiiazdulne

dusumvulanuunng 64 (1)

wiAagIvaALIATlUAf R v. D.B, [2008] S.CJ. No. 25 (S.C.C.) banananliin

vala 1

L dudniiaugauwosizun souaing wavinnuaiusalunisuenuezinyeu
Fatosninund Falanslasunsduiiuguindanundmivioanudrienefassautios
(Presumption of diminished moral blameworthiness or culpability) 157 Aavzading
wvumelnydmsuglngld Jeedinmsigaiinasdedulivgiuangn wagdesusngin
Inwdmsuenvuldenaviliiensusuiareunenisnssinanuinvoinulauiuiisneg

(11951 72 (1))

! < 2/ ° ° [ [ ' o ! IS
agelsfinnu udeaszadinediand wivglnadelonvu weile1vue1gaingl 18 U A
§9A9A 990 NAUANAI LA UAFINTULLIVULENA1MINAINE I (119151 76 (1)(2)) 1B

lwuliuengasy 18 U Jenagnéeludaiamantudmiugingla

4.2 UsenanS e

nguefeItuRnuazienItuiinggynAuinueslsued Ussnoumedssuiangmung
91 WIweE JaduunnguinefifimuandnausuRanea weznguieaniz J9imvue
wnsn1snserg sz lulddsduiunnuazienwuinszyanuie nguanganiziulead

ﬂﬁLLfﬂ‘Uﬂ%ﬂMQjMLﬁaﬂ W.A. 2562 Lae The Ordinance No.45-174 of 2 February 1945 R

v v

Jungruneduinfinadedulduiuiundt 70 U uazinegnudloninin 40 ase'’ lagnenidn

v

WIRTNITNNIYIEMTUANUazTUinsziauing nUya AT ulmileeilusweylu

Usea198ng i g 998N 35 UIUN TSRS T TN WO 1815 URN e vimImAnFailugied (Code

de la justice pénale des mineurs / Code of Criminal Justice for Minors) Ly wWiauuily

7 Max Planck Information System for Comparative Criminal Law, France [Online], 2019.

Available from: https://infocrim.org/#!/reports?r=(fra:ll.J.6:en)&a=0 [15 December 2022]
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Uszananguungongy wWisaaesnlasunsudluliaenndosiu wazlnalddefuauniun 30

AugNU WA, 2564 1WuduLn

wanAMusuinegIveLAnLazieTuAIungnIneds e UyaiRegluning 1228
wisUsEaangraeesuea’® daivundtfienidadlanuauisatunisanaulanseyiy

AI1UAR (Capable of discernment) aansaiaausuraluniseigila lagldmvuainae

'
o

PR ' ) =3 P PRy
Arilendluniienuussinangvinguniniaag 11ns1 388 Fanefauananiengs
A1 18 U d@runisiimnuanunsatunisdnaulanseyinainuiia de1um1u Code of Criminal
Justice for Minors 41951 L11-1 71%U1809015:91190150527 U090 ULaE A 91N 92N 29N

(Understand and intend his/her act) kagid1bamnumangaen1sgnaniuaseisy

nladeiienifessuRaviegvielifulugaidamanasinnsananuaunsaly
nsinaulanseyianuiinvesferiuiaraudusiensdlly ¥l 1esn L11-1 dreduniiviun

U a Yy 3 ° ' = I Yaly 1 U a o a
undufivguliindiendengdindt 13 ¥ Wudilianuaunsalunisdadulanssyiaiuiie

Y

wardullvguindieniongsus 13 Yauly Wudifinnwannsalunisdadulansevianuiio

Y

wenanil widiendasdinnusuiianisergn nslduinsnismeergisiudinisasined
9zA9lUN15Um10 Code of Criminal Justice for Minors §9110151 L11-2 AAUAKENNT
Trnmsiasandniiunisle q dudiend sgdeaduldiielinmsfinwuasiiunuaiesssuves

aend Josiunisnsevinannuiing) wazAuAsesdEvsvewideve

6 o

dmsudieniargainda 13 U ulsgniigauinaededuiivgiulaindanuaiunsaly

Y

msnsgyhanuiauazfossulanegy) Aliaunsagnadinweigild auuins L11-4 lng

8 French Penal Code, Artiicle 122-8 (Amended by LAW No. 2020-734 of 17 June 2020 - art.
25)

“Minors capable of discernment are criminally responsible for the crimes, misdemeanors
or contraventions of which they have been found guilty, taking into account the mitieation of
responsibility from which they benefit because of their age, under conditions set by the code of

criminal justice for minors.”
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¥ French Code of Criminal Justice for Minors, Article L111-1.
20 Direction de linformation légale et administrative (Premier ministre), Mineur délinquant

: mesures et peines encourues (Minor offender: measures and penalties) [Online], 2021. Available

from: https://www.service-public.fr/particuliers/vosdroits/F1837?lang=en [20 December 2022]
*! Ooreka, Mesures et peines prononcées par le juge : Admonestation (Measures and

sentences imposed by the judge : Admonition) [Online]. Available from: https://justice.ooreka.fr/

astuce/voir/592943/admonestation [10 March 2023]
2 French Code of Criminal Justice for Minors, Article L112-5.
2 French Code of Criminal Justice for Minors, Article L112-8.
% French Code of Criminal Justice for Minors, Article L112-11.
% French Code of Criminal Justice for Minors, Article L112-14.

% French Code of Criminal Justice for Minors, Article L112-2.
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2T \jietnam Criminal Code, Article 9 Classification of Crimes.
2 \jietnam Criminal Code, Article 27.
# Vietnam Criminal Code No. 100/2015/QH13, Article 12 Age of criminal responsibility

Clause 1.
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** Vietnam Criminal Code No. 100/2015/QH13, Article 12 Age of criminal responsibility
Clause 2.

“2. A person from 14 years of age to below 16 years of age shall bear criminal
responsibility for murder, deliberate infliction of bodily harm upon other people, raping, raping
people under 16 years of age, sexual abuse of people from 13 to under 16 years of age, robbery,
kidnapping for ransom; very serious crimes, and extremely serious crimes defined in the following
Articles:

a) Article 143 (Sexual abuse); Article 150 (Human trafficking); Article 151 (Trafficking of
people under 16 years of age);

b) Article 170 (Extortion); Article 171 (Snatching); Article 173 (Theft); Article 178 (Vandalism
or deliberate destruction of property);

c) Article 248 (lllegal production of narcotic substances); Article 249 (lllegal storage of
narcotic substances; Article 250 (lllegal trafficking of narcotic substance; Article 251 (lllegal trading
of narcotic substances); Article 252 (Appropriation of narcotic substances);

d) Article 265 (Organization of illegal racing); Article 266 (lllegal racing);

dd) Article 285 (Producing, dealing in tools, equipment, software programs serving illegal
purposes); Article 286 (Spreading software programs harmful to computer networks,
telecommunications network, or electronic devices); Article 287 (Obstruction or disruption of
computer network, telecommunications network, or electronic devices); Article 289 (lllegal access
to others' computer network, telecommunications network, or electronic devices); Article 290
(Appropriation of property by computer network, telecommunications network, or electronic
devices);

e) Article 299 (Terrorism); Article 303 (Destruction of works, facilities, or vehicles important
to national security); Article 304 (lllegal fabrication, storage, trafficking, use, trading, or

appropriation of military weapons or military equipment)”
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*! Article 12 (as amended by Amendment No. 12/2017/QH14) Age of criminal
responsibility Clause 2

“2. A person from 14 years of age to be low 16 years of age shall bear criminal
responsibility for very serious crimes and extremely serious crimes specified in Articles 123, 134,
141, 142, 143, 144, 150, 151, 168, 169, 170, 171, 173, 178, 248, 249, 250, 251, 252, 265, 266, 286,
287, 289, 290, 299, 303, 304 hereof.”

%2 Vietnam Criminal Code, Article 90.

** \lietnam Criminal Code, Article 91 Clause 1.

%% Vietnam Criminal Code, Article 91 Clause 2.

“2.A juvenile offender who commits a criminal offence in any of the following
circumstances and has more than one mitigating factors, voluntarily repairs the most part of the
damage caused may be exempt from criminal responsibility and the measures specified in Section
2 of this Chapter, provided it is not the case specified in Article 29 hereof:

a) A person aged from 16 to under 18 commits a less serious crime or serious crime,

except for the crimes specified in Articles 134, 141, 171, 248, 249, 250, 251 and 252 hereof;
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b) A person aged from 14 to under 16 commits a very serious crime specified in Clause 2
Article 12 hereof, except for the crimes specified in Articles 123, 134, 141, 142, 144, 150, 151, 168,
171, 248, 249, 250, 251 and 252 hereof;

¢) The juvenile offender is an accomplice who has a minor role in the commission of the
criminal offence.”

* manlnwiltygifeglu Vietnam Criminal Code, Article 51 Clause 1 37U 22 Lvig] WU
dnszvimnuiinnszyihluinedesiuniesiluivauaisunog adaslaeldidersinnudemes Whueu
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% Vietnam Criminal Code, Article 92.
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37 Vietnam Criminal Code, Article 98.

%8 \ietham Criminal Code, Article 34.

% Vietnam Criminal Code, Article 91 Clause 5.

9 Vietnam Criminal Code, Article 91 Clause 4 and 6.

! Viietnam Criminal Code, Article 101.
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